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OECD (and EU) | Pillar Two

Dec. 2021

Model Rules
(Dec. 20, 2021), 

Commentary
(Mar. 14, 2022), 
Examples (Mar. 

14, 2022) and 
Factsheet –

Announced Model 
Treaty Rule for

STTR 

Proposal for a 
Directive

implementing
Pillar Two, 

COM(2021)823
(Dec. 22, 2021)

2022

 Some MS‘s concerns addressed in the compromise texts in Doc. 10497/22 (June 2022) and
Doc. 6975/22 (Mar. 2022)

 Complex political process (vetos, EP Resolution P9_TA(2022)0290) and Joint Statement by 
France, Germany, Italy, Netherlands and Spain (Sept. 2022) (“G5”)

 Council Directive (EU) 2022/2523, [2022] OJ L 328/1 (“Pillar Two Directive”) (including a 
Council Statement regarding Pillar One in Doc. 15349/22)

 Consultations on Implementation Framework (Mar. 2022), GloBE Information Return (Dec. 2022) 
and tax certainty (Dec. 2022), FAQs (June 2024)

 Report “Tax Incentives and the Global Minimum Corporate Tax” (Oct. 2022) – EU Parliament 
Research Note, PE 749.793, 

 UN work on extractive industries (E/C.18/2023/CRP.39), special economic zones
(UNCTAD/DIAE/INF/2023/1) and investment treaties (IIA Issues Note 4/2023)

 TIWB support for developing countries
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2022/2023/2024/2025

 Entry into force → Fiscal years beginning from Dec. 31, 2023 (for IIR), Dec. 31, 2024 (for UTPR) (Art. 56)

 Council/Commission Statements on subsequent OECD guidance (Doc. 14732/1/23, Oct. 2023) (Art. 32 and 
Pt. 24 of the Preamble), agreement by (non-OECD member) Cyprus regarding safe harbors (Mar. 2023, Oct. 
2023)

 Delayed application (Art. 50): Estonia, Latvia, Lithuania, Malta, Slovakia (C/2023/1536, Dec. 2023)

 Infringement proceedings against Spain, Cyprus, Poland and Portugal (Oct. 2024)

 FAQs on technical issues (Dec. 2023)

 Note: ATAD evaluation (Ares(2024)5539672)

 Safe harbors and penaliy relief (Dec. 2022) 

 Administrative Guidance: 1: Feb. 2023, 2: July 2023, 3: Dec. 2023 (→ Consolidated Commentary + Examples, Apr. 
2024); 4: June 2024, Central Record: Jan. 2025

 GloBE Information Return (GIR) Template (July 2023) and revised GIR (Jan. 2025), XML Schema (Jan. 2025) (draft 
XML Schema Aug. 2024), MAAC for GIR Exchange (Jan. 2025)

 STTR MR and Comm. (July 2023), STTR MLI and Explanatory Statement (Oct. 2023 – 9 signatories as of Sept. 2024)

 Minimum Tax Implementation Handbook (Oct. 2023)

 Qualified Status (June 2024) → Self-certification and peer review → Central Record (Jan. 2025)
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 Legislation and consultations in 
numerous countries (with varying 
implementation IIR/UTPR/QDMTT)
→ Central Record (Jan. 2025)

 Opposition from US (e.g., on 
implications for U.S. Tax Policy, 
R47174, on countermeasures, H. 
R. 3665, on economic analysis, 
JCX-35-23, on revenue impacts,
Republican objections to the 
UTPR, Sept. 2024)

 No indication, e.g., from India, 
China

US Memorandum on America First Trade Policy (Jan. 2025)

US Memorandum on the OECD Global Tax Deal (Jan. 2025)

20 Jan. 2025
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 Council Directive (EU) 2022/2523 of 14 December 2022 on ensuring a global minimum level of
taxation for multinational enterprise groups and large-scale domestic groups in the
Union, [2022] OJ L 328/1, based on the Commission‘s Proposal for a GloBE Directive, tabled by 
the EU Commission on Dec. 22, 2021 (COM(2021)823)

 Closely based on the OECD Model Rules (“common approach”)
 Idea → Uniform rules and a common minimum level of protection in the EU internal market

and prevention of disparities in cross-border situations
 Optional elements → QDMTT (Art. 11) – And no top-up tax if QDMTT is calculated based on 

parent’s accounting standards or IFRS (Art. 11(2))
 EU-specific elements, fundamental freedoms compliance → Application of the IIR (or 

QDMTT) to domestic low-taxed entities of MNEs (UPE + domestic CEs) and to large-scale 
domestic groups (LSDGs) (Art 5), i.e., little/no scope for the application of the UTPR in case of 
EU UPEs → EEA: Liechtenstein (✓), Norway (✓)

 Other non-OECD elements → Penalties (Art. 46), initial phase of international operations for 
large-scale domestic groups and domestic CEs (Art. 49), election for delayed application for MS 
with ≤ 12 UPEs (Art. 50), assessment of equivalence of foreign IIR rules, e.g., GILTI (Art. 52), 
third-country agreements regarding reporting obligations (Art. 55)

Pillar Two | EU Directive
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 Competence → Based on Art 115 TFEU to remove the “inconsistency” of the “absence of rules ensuring
minimum effective corporate taxation across the Single Market” (COM(2021)823) → Correct legal basis? 
Proportionality? – Dismissed case T-144/23, Koninklijke Boskalis and BOTS v. Council, pending case C-
146/24 P, Fugro v. Council (appeal to T-143/23 – Commission‘s information note), and proceedings at the
Belgian Constitutional Court (No. 8267)

 Fundamental Freedoms → Clear approach to avoid conflicts with the non-disrcimination rules of the
fundamental freedoms by extending the IIR to purely domestic groups and domestic subsidiaries (Art. 5), 
i.e., to groups with the UPE and CEs (entities or PEs) in the same MS → No de jure discrimination, but 
perhaps de facto discrimination? → “Shielding Effect”, concerns regarding the ”initial phase relief” (no 
problem under Austrian NES, § 82 MinBestG)

 State Aid → Art 107 TFEU only refers to “aid granted by a Member State or through State resources” → No
imputability to the Member States (e.g., Deutsche Bahn, Para. 44 of the 2016 Commission Notice)

 Fundamental Rights → UTPR versus freedom to conduct a business and right to property under Art 16, 17 of 
the Charter → Proceedings at the Belgian Constitutional Court (No. 8267)

 Interpretation of EU Law in light of OECD Guidance → Art 32 of the Directive, Pt 24 of the Preamble of 
the Directive Council and Commission statements, Doc. 14732/1/23

 Investment Protection etc → Connection with “QDMTT payable” in the OECD Administrative Guidance (Ch. 
4 para. 73-81 OECD July 2023 Guidance → § 47 Abs 4 MinBestG versus Art 11 of the Directive)

 Tax treaties → IIR, UTPR versus Art 7, 10, 23 OECD MC → “EU mandated treaty override”, but Art 351 
TFEU (for pre-accession third-country treaties)

Pillar Two | EU Issues
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 Fundamental Rights → UTPR 
versus freedom to conduct a 
business and right to property 
under Art 16, 17 of the Charter →
Proceedings at the Belgian
Constitutional Court (No. 8267 and 
information by the U.S. Chamber of
Commerce, Sept. 2024)

 Similar: Nexus questions under
Customary International Law

 Note: Transitional UTPR Safe 
Harbour under Administrative 
Guidance (July 2023) → UTPR Top-
up Tax Amount calculated for the
UPE Jurisdiction shall be deemed to
be zero if nominal statutory tax
rate ≥ 20% (for fiscal years ≤ 12 
months beginning on or before 31 
December 2025 and ending before
31 December 2026)

Issue #1 | UTPR versus Property?

7

UPE

CE

No IIR 
<15%

UTPR
(Art 12, 
13)

Assumption: Jursidictional
Top-up-Tax of € 1 bn

Assumption: Capital: € 10.000, 
Revenue: € 1m, Profit: € 100.000
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 Council Directive (EU) 2022/2523 of 14 December 2022 precedes the 2023/24/25 OECD 
administrative guidance (e.g., on safe harbors, rule order on QDMTT before CFC)
 Pt 24 of the Preamble of the Directive

 Art 32 of the Directive (versus UTPR transitional safe harbor)

Issue #2 | OECD versus EU?
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 Council/Commission Statements on subsequent OECD guidance (Doc. 14732/1/23, Oct. 2023) 
(Art. 32 and Pt. 24 of the Preamble), agreement by (non-OECD member) Cyprus regarding safe 
harbors (Mar. 2023, Oct. 2023)

Issue #2 | OECD versus EU?
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Statement from the CommissionStatement from the Council
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Issue #3 | Challenges to QDMTT
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 Challenges to the QDMTT? → Ch. 4 para. 73-81 OECD July 2023 Guidance → § 47 Abs 4 MinBestG 
versus Art 11 of the Directive
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Vielen Dank!

11


